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This paper, for the most part, has been adapted from an article
presented by Amanda Northrop/Vox and written by Ezra Klein entitled,
“The definitive case for ending the filibuster. Every argument for the
filibuster, considered and debunked,” (The  title did not include capital
letters.)  Ezra Klein | @ezraklein | Oct 1, 2020, 7:30am EDT. Please
note that the article pre-dated the presidential election of 2020.

Klein writes:
“If Joe Biden wins the White House, and Democrats take back the
Senate, there is one decision that will loom over every other. It is a
question that dominated no debates and received only glancing
discussion across the campaign, and yet it is the master choice that
will either unlock their agenda or ensure they fail to deliver on their
promises. That decision? Whether the requirement for passing a bill
through the Senate should be 60 votes or 51 votes. Whether, in other
words, to eliminate the modern filibuster, and make governance
possible again.”

Wikipedia provides the following explanation of the filibuster process:
“The Senate tradition of unlimited debate has allowed for the use of
the filibuster, a loosely defined term for action designed to prolong
debate and delay or prevent a vote on a bill, resolution, amendment,
or other debatable question. Prior to 1917 the Senate rules did not
provide for a way to end debate and force a vote on a measure. That
year, the Senate adopted a rule to allow a two-thirds majority to end a
filibuster, a procedure known as "cloture." In 1975 the Senate reduced
the number of votes required for cloture from two-thirds of senators



voting to three-fifths of all senators duly chosen and sworn, or 60 of
the 100-member Senate.”

It is important to note that the filibuster was never mentioned in the
constitution of the United States. It was first used in 1841 over the
printing of what is currently referred to as the Congressional Record.
Several months later it was used to block the consequential founding
of the National Bank. At that time, the filibuster completely blocked
any further discussion of a subject brought to the Senate floor.
Presently, a means to unblock the filibuster may be achieved through
the process of cloture which allows a vote of 60 senators to end the
disrupting debate. The term debate may be a misnomer due to the
fact that most filibusters appear to be monologues rather than a
give-and-take of information or debate. When the process of filibuster
is NOT used, it simply takes a majority of 51 votes to pass an agenda.

The cloture as indicated above was initiated in 1917 when it was
evident that the majority’s wishes were being held captive over that of
the minority’s. It should be noted that this time period correlated with
the resurgance of the Jim Crow political mentality. For example, in
1957, Strom Thurmond filibustered for 24 hours, 18 minutes against
the Civil Rights Act.  Again, in 1964, a 74 day filibuster (and longest in
American history) was used against the Civil Rights Act of that same
year. Klein submits:
“This is the historical truth of the filibuster: It is a weapon we ordered
by the racial majority against racial minorities, cloaked in the rhetoric
and protecting minority rights.”

Nevertheless, from 1917 to 1970, the Senate used cloture to end a
filibuster fewer than once a year.  Since 2010, cloture was used on an
average of 80 times per year according to Ezra Klein. Klein further
submits that slowing the process of the Senate in this manner, simply



“paralyzes” the legitimately authorized majority of Senators over that
of the minority.    The two subjects that are protected from the filibuster
over the last decade are appointing judges and monetary matters. The
latter may be addressed through the reconciliation process which
President Biden is attempting to utilize while pushing his more
progressive public agenda.

Fortuitously, in Federalist 22, Hamilton wrote regarding a
supermajority Congress:
“This is one of those refinements which, in practice, has an effect the
reverse of what is expected from it in theory. The necessity of
unanimity in public bodies, or something approaching towards it, has
been founded upon a supposition that it would contribute to security.
It’s real operation is to embarrass the administration, to destroy the
energy of government and to substitute the pleasure caprice or
artifices of an insignificant turbulence or corrupt junta, to the regular
deliberations and decisions of a respectable majority.”

Almost 300 years later, Klein submits a basically similar argument:
“ The filibuster has turned the Senate from an institution in which bills
past when a majority of senators support them to an institution in
which bills can only pass, with rare exceptions, with the backing of a
60-vote supermajority.  And since 60-vote supermajorities are
exceedingly rare in the Senate, the result is that the Senate has lost
the ability to routinely pass legislation, solve problems, and deliver the
solutions Americans vote for.”

It is no wonder why United States voters hold Congress so negatively
and view Congress as an extremely ineffectual institution. Within the
last few decades, congress has been slow to meet the needs of its
people. Quite often bills do not move beyond committee to be voted
on by the entire Senate. People who are nominated for judgeships are



frequently not permitted to move forward to a full vote as was the case
of Merrick Garland during the Obama administration. This case
triggered tremendous animosity between the Democrats and
Republicans. When Judge Garland was nominated to the supreme
court, Senate majority leader, Mitch McConnell, refused to have the
Senate vote on his nomination to the highest court in the land.

Reversely, Robert Bork’s nomination by Republican President, Ronald
Reagan, was rejected on Oct. 23, 1987 on ideological grounds.
Although the filibuster was not a determining factor, the vote was 58 to
42 along party lines, it  was responsible for a tremendous amount of
animosity between the two political parties in the United States.
However, the Bork decision set the climate for a hostile environment
within Congress to this day, led  by Senate Majority Leader, Mitch
McConnell. Disgust of this hyper- politicalization and stonewalling of
issues has stimulated talk of eliminating or modifying the filibuster
process. However, both sides appear to understand that
administrations change and the minority of today may be the
ever-powerful majority of tomorrow.  Beware and stay tuned!

Questions to consider:
1. Do you think that it is necessary to change the filibuster process

as it appears today in the United States Senate?
2. If you think that the process should be changed, what

recommendations would you suggest?
3. Do you feel that utilization of the filibuster option damages the

democratic process?
4. What are the positive/negative factors of using the filibuster?


